
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



H2 YALE LAW JOURNAL 

It has long been recognized that an attorney has a lien on all papers or 
moneys of his client in his possession for his just compensation. He also 
has been given a specific lien on judgments recovered by him for his clients. 
In England this lien was only on the costs awarded by the court, and some 
states in this country followed that rule. Mitchell v. Old field (1791, K. B.) 
4 T. R. 123; Currier v. Boston & Me. R. R. Co. (1858) 37 N. H. 223. Generally, 
however, his lien attaches for the amount of compensation for which he con- 
tracted. A judgment debtor is entitled in equity or by statute to have any 
claims he may hold against the judgment creditor set off against the judgment. 
Ex parte Rhodes (1809, Eng. Ch.) 15 Ves. 539; Hurst v. Sheets (1866) 21 
Iowa, 501. The question raised by the principal case is whether or not the 
lien of the attorney on the judgment or cause of action is superior to the right 
of the judgment debtor to set off his claims. It seems settled that when these 
claims arise in the same suit, as a defense for instance, the lien attaches only 
to the clear balance struck between the parties. Ex parte Rhodes, supra; 
Popplewell v. Hill (1892) 55 Ark. 622, 18 S. W. 1054. When, however, the cross- 
demand arises entirely outside the cause of action, the question has had far 
from uniform answers. See McDonald v. Napier (1853) 14 Ga. 89, 108. It 
appears that the growing majority of states as well as the English rule favor 
the attorney's lien, contrary to the view expressed by the decision in the prin- 
cipal case. It might be distinguished, however, because it involves a settlement 
before judgment, and the equity of the attorney's claim is not so clear. A 
rather unique solution has been found that the claim should have precedence, 
as between the attorney and the judgment debtor, which was first actively 
enforced by notice given to the other party. Hroch v. Aultman (1893) 3 S. D. 
477. 54 N. W. 269. 



Bankruptcy — Preferences — Date as to which Preferential Character of 
Transfer is Determined. — The defendant received a partial payment, less than 
fifty per cent., of his claim against an insolvent debtor, within four months of 
the latter's bankruptcy. At the time of payment the bankrupt had assets exceed- 
ing fifty per cent, of his liabilities. In a suit by the trustee in bankruptcy to 
recover the payment as a preference, the court charged that "the test of a 
preference is the payment of a larger percentage of the creditor's claim than 
others of the same class receive." Held, that the charge was incorrect, since 
the preferential character of a payment depends upon its effect at the time 
when made and not upon what other creditors will receive on final settlement 
of the estate in bankruptcy. Slay ton v. Drown (1919, Vt.) 107 Atl. 307. 

This case raises an interesting question in the interpretation of the Bank- 
ruptcy Act upon which there is surprisingly little authority. Sec. 60a defines 
preferences and declares that a transfer by an insolvent debtor is a preference 
if, inter alia, "the effect of the enforcement of such . . . transfer will be 
to enable any one of his creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class." U. S. Comp. Stat. 1916, 
sec. 9644. Shall the effect of the transfer in giving the transferee an advantage 
over other creditors of the same class be tested by the creditor's ability to 
pay a similar percentage to such other creditors (1) at the date of the transfer, 
or (2) at the date of the filing of the petition in bankruptcy, or (3) by the 
dividends ultimately received by the other creditors from the trustee in bank- 
ruptcy? The principal case adopts the first alternative. Dicta may be found 
which support it. Brittain Dry-goods Co. v. Bertenshaw (1904) 68 Kans. 734, 
75 Pac. 1027; Herzberg v. Riddle (1911) 171 Ala. 368, 37, 54 So. 63s, 63. The 
argument is based chiefly upon the language of Sec. 60b which defines voidable 
preferences and declares that if the insolvent debtor make a transfer within 
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four months of the bankruptcy petition and "the . . . transfer then operate 
as a preference, and the person receiving it . . . shall then have reasonable 
cause to believe that the transfer would effect a preference, it shall be voidable 
by the trustee." Despite the plausible argument that the use of the word 
"then" indicates that the preferential character of the transfer is to be tested 
by its effect when made and that the creditor's belief must be predicated upon 
the then existing state of affairs, it is believed that the sounder view adopts 
the second alternative above mentioned, the date of the filing of the petition. 
This view is persuasively presented in Rubenstein v. Lottow (1916) 223 Mass. 
227, in N. E. 973. It harmonizes with the general policy of determining all 
bankruptcy questions in so far as possible with reference to conditions as they 
exist when the petition is filed. Cf. Everett v. Judson (1913) 228 U. S. 474, 
477, 33 Sup. Ct. 568, 570. It has the practical advantage of testing all prefer- 
ences by the conditions existing at a given time, instead of requiring the court 
in the case of successive preferences to investigate the precise ratio of the 
bankrupt's debts and liabilities at numerous dates within the four months' 
period. It is consistent with the language of the Act for by treating "prefer- 
ence" in 60b as denoting only such transactions as are defined as preferences 
in sec. 60a it is possible to construe sec. 60b as making voidable only such 
transfers as operate when made to produce a situation which at the time of 
bankruptcy will give the transferee an advantage over other creditors. It is 
quite possible for a creditor to have reasonable cause to believe that the result 
of the transfer may be an ultimate preference when bankruptcy comes, although 
not one at the moment. 



Constitutional Law — Exercise of War Power — Prohibition Act. — The 
complainants, owners of vineyards in California, who used their crops for the 
manufacture of wines, sued for an injunction, pendente lite, against the United 
States District Attorney and a Collector of Internal Revenue for district of 
New York, to prevent seizures and prosecutions under the Act of Congress 
of November 21, 1918, commonly known as the War-Time Prohibition Act. 
This complaint was based on the ground that the enforcement of the act was 
unconstitutional inasmuch as the emergency justifying an exercise of war 
powers was over. Held, that the injunction should not be granted. Scatena, 
Lawson & Perelli v. Cagey and Edward (1919, S. D. N. Y.) N. Y. L. J. 1555. 

The Act of November 21, 1918, was passed as a war measure and has been 
held a valid exercise of the war power. Jacob Hoffman Brewing Co. v. 
McEllicott and Caffey (June 26, 1919) C. C. A. 2d, October Term, 1918. Since 
the war power is vested in Congress and the Executive Department for the 
duration of the war, before holding an exercise thereof invalid, the courts 
would have to hold that the war is over. But the ends of wars have in the past 
been determined by the Political Department of the Government. Conlcy v. 
Calhoun County Supervisors (1868) 2 W. Va. 416. The civil war was termi- 
nated in the different states by a series of Presidential Proclamations. United 
States v. Anderson (1869, U. S.) 9 Wall. 56; The Protector (1871, U. S.) 
12 Wall. 100. The Spanish-American war, a foreign war, was ended by the 
signing of the treaty of peace, the protocol, similar to the armistice of 1918, 
having no operative legal effect. Nephews v. U. S. (1908) 43 Ct. CI. 430; 
McLeod v. United States (1910) 45 Ct. CI. 339. In either case the courts take 
judicial notice of the acts of the other departments. No cases have been found 
where courts have admitted evidence to dispute the facts they are bound to 
know. The attitude of the judicial department has been that it was a question 
for the other departments to determine, and the inference is strong that no 



